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LEARNING OUTCOMES

1. Identify the rights listed in the original Constitution, describe the Bill of 

Rights, and discuss how it came to be applied to state governments as 

well as the national government.

2. Explain how the First Amendment’s establishment clause and free 

exercise clause guarantee our freedom of religion.

3. Specify the limited circumstances in which the national and state 

governments may override the principles of free speech and freedom 

of the press.

4. Provide the constitutional basis of the right to privacy, and explain how 

the principle has been applied to the abortion and right-to-die 

controversies.

5. Cite examples of how recent security concerns have affected our civil 

liberties.

6. Identify the constitutional rights of those who are accused of a crime, 

explain the Miranda and exclusionary rules, and describe the current 

status of the death penalty. 



THE CONSTITUTIONAL BASES

OF OUR LIBERTIES 1 OF 2

▪Protections Listed in the Original Constitution
▪Writ of habeas corpus
✓Latin for "that you have the body."

✓1215 Magna Carta: "No man shall be arrested or 
imprisoned...except by the lawful judgment of his peers and by 
the law of the land.."

▪Bill of attainder
✓A legislative act that singles out an individual or group 

for punishment without a trial.

▪Ex post facto law
✓typically used to refer to a criminal statute that punishes actions 

retroactively, thereby criminalizing conduct that was legal when 
originally performed

▪ http://www.techlawjournal.com & https://www.law.cornell.edu/wex

http://www.techlawjournal.com
https://www.law.cornell.edu/wex


THE CONSTITUTIONAL BASES

OF OUR LIBERTIES 2 OF 2

▪Extending the Bill of Rights to State 

Governments

▪ Incorporation under the Fourteenth 

Amendment

▪ Incorporation theory

✓Though the Bill of Rights originally only applied to the federal 

government, through this legal doctrine, portions of the Bill of 

Rights are applied to the states through the Due Process Clause 

of the Fourteenth Amendment. https://www.law.cornell.edu/wex

https://www.law.cornell.edu/wex


▪Benjamin Gitlow was convicted of violating 

legislation that outlawed anti-government 

speech that is spread to the general public in 

newspaper, magazine or other print. 

▪ In response to these charges, Benjamin Gitlow 

appealed claiming the State of New York 

violated his constitutional rights.
▪ https://kids.laws.com/gitlow-v-new-york

GITLOW V. NEW YORK (1925): 

THE CASE PROFILE

https://kids.laws.com/gitlow-v-new-york


▪ The United States Supreme Court found that 
Benjamin Gitlow was guilty of his crimes; 
however, the court also found that the individual 
state governments were not allowed to deny their 
residents the civil and human rights expressed 
within the United States Constitution. 

▪ The ruling of Gitlow v. New York basically said that 
the New York state government abused their 
powers, but Benjamin Gitlow was in fact guilty of 
his accused crimes.

▪ https://kids.laws.com/gitlow-v-new-york

GITLOW V. NEW YORK (1925): 

THE CASE PROFILE

https://kids.laws.com/gitlow-v-new-york


▪ ”Congress shall make no law respecting an 

establishment of religion, or prohibiting the free 

exercise thereof; or abridging the freedom of 

speech, or of the press; or the right of the 

people peaceably to assemble, and to petition 

the Government for a redress of grievances.”

▪Hint: Freedom R.A.P.P.S.

FIRST AMENDMENT



FREEDOM OF RELIGION 1 OF 4

▪Free Exercise Clause

▪The Separation of Church and State—

The Establishment Clause

▪Aid to church-related schools

▪School vouchers

▪The issue of school prayer—Engel v. Vitale

▪Forbidding the teaching of evolution

▪Religious displays on public property



THE FREEDOM OF RELIGION 2 OF 4

Two Kentucky men who seek to marry speak with Kim Davis, Rowan County 

Clerk of Courts, in 2015. Citing religious beliefs, Davis refused to issue 

marriage licenses to same-sex couples in defiance of a Supreme Court ruling. 

A lower court later forced Davis to allow other staff members in her office to 

issue licenses.

Are there any circumstances under which individuals should have the right to 

refuse services to gays and lesbians? If so, what are they? If not, why not?
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THE FREEDOM OF RELIGION 3 OF 4

Larycia Hawkins, a political science professor and a Christian, wearing a hijab in 

solidarity with Muslims. Hawkins stated that Christians and Muslims worship the same 

God. As a result, in 2016 Hawkins was forced out of her job at Wheaton College, a 

Christian school in Illinois. She was then hired by the University of Virginia. 

Why can private colleges enforce religious rules that public universities cannot?
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FREEDOM OF RELIGION 4 OF 4

▪ The Free Exercise 

Clause

▪First Amendment

This nativity scene in front of the 

United States Supreme Court was 

part of a campaign to display nativity 

scenes on public property.

What rules govern such displays? A
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FREEDOM OF EXPRESSION 1 OF 6

▪No Prior Restraint

▪ In First Amendment law, prior restraint is government 

action that prohibits speech or other expression before 

the speech happens

▪The Protection of Symbolic Speech

▪Flag burning

▪Cross burning



FREEDOM OF EXPRESSION 2 OF 6

▪ The Protection of Commercial Speech

▪Attempts to Ban Subversive or Advocacy Speech

▪ The clear and present danger test

✓determines under what circumstances limits can be placed on First 

Amendment freedoms of speech, press, or assembly

▪ The bad tendency rule

✓principle is a test which permits restriction of freedom of speech by 

government if it is believed that a form of speech has a 

sole tendency to incite or cause illegal activity

▪ The imminent lawless action test

✓speech is not protected by the First Amendment if the speaker 

intends to incite a violation of the law that is both imminent and likely



FREEDOM OF EXPRESSION 3 OF 6

This ad for cigarettes 

appeared in 1946. Despite 

protection of commercial 

speech, it would be 

impossible for such an ad 

to appear today. Why?
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FREEDOM OF EXPRESSION 4 OF 6

▪The Eclipse of Obscenity as a Legal Category

▪The rise and fall of Miller v. California

✓Appellant was convicted of mailing unsolicited sexually explicit 

material in violation of a California statute that approximately 

incorporated the obscenity test formulated in Memoirs v. 

Massachusetts.

▪ Internet pornography

✓Children’s Internet Protection Act

▪Remaining restrictions

▪Pornography that exploits minors



▪The case of Miller v. California took place on 
January 19th of 1972. The case was heard in 
the United States Supreme Court. The case 
was filed by Marvin Miller, because he claimed 
that he was unlawfully censored and arrested 
due to the fact that his materials were 
considered obscene by the California police 
department. The case of Miller v. California 
was decided on June 21st of 1973.

▪ https://kids.laws.com/miller-v-california

MILLER V. CALIFORNIA 4B OF 6

https://kids.laws.com/miller-v-california


▪The United States Supreme Court in Miller v. 
California ruled in favor of the state of 
California. The court found Marvin Miller guilty 
of the misdemeanor because the material was 
deemed unsuitable for the general population. 
The Supreme Court found that the material 
Miller was handing out and distributing to the 
public was not meant for children to see. 
Therefore, Miller’s 1st Amendment rights were 
trumped in this particular matter.

MILLER V. CALIFORNIA: THE VERDICT 1



▪ 1st Amendment rights were trumped in this 
particular matter.

▪ The 1st Amendment to the United States 
Constitution allows citizens of the United States to 
engage in free speech, the freedom of the press, 
the freedom of religion and the right to assemble. 
These freedoms, however, are not awarded to an 
American citizen if the individual puts the general 
population in any sort of harm with their speech, 
assembly, press or religion.

MILLER V. CALIFORNIA: THE VERDICT 2



▪The verdict of Miller v. California created the 
‘Miller Test.’ This test is used to define what is 
considered obscene or unsuitable for the 
general public. The Miller Test will take a 
publication or any piece of art or 
communication and evaluate whether or not it 
is suitable for the public. It will look at how dirty 
it is or how it may offend people and decide 
whether or not it is protected by First 
Amendment Rights.

MILLER V. CALIFORNIA: THE VERDICT 3



FREEDOM OF EXPRESSION 5 OF 6

▪Unprotected Speech: Slander

▪Slander involves the oral “publication” of a 

defamatory remark that is heard by another, 

which injures the subject’s reputation or 

character.

▪Slander can occur through the use of a hand 

gesture or verbal communication that is not 

recorded.



FREEDOM OF EXPRESSION 5B OF 6

▪Unprotected Speech: Slander

▪Libel, on the other hand, is the written

“publication” of a defamatory remark that has 

the tendency to injure another’s reputation or 

character.

▪Libel also includes a

publication on radio, audio or video.



▪Unprotected Speech: Libel

▪Libel, on the other hand, is the written

“publication” of a defamatory remark that has 

the tendency to injure

another’s reputation or character. Libel also 

includes a

publication on radio, audio or video.

FREEDOM OF EXPRESSION 5C OF 6



FREEDOM OF EXPRESSION 6 OF 6

A student at the University of Texas is part of a project to track Internet 

censorship around the world. He and other concerned students then help 

people in various countries bypass the censors. 

Can the Internet be a force for freedom? Why or why not?
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THE RIGHT TO ASSEMBLE AND TO 

PETITION THE GOVERNMENT

▪Freedom of the Press

▪Defamation in Writing 

✓Libel

✓Actual malice

✓Public figures

▪Films, Radio, and TV

Los Angeles soccer star David Beckham did not succeed 

in his libel suit against In Touch magazine.

What legal standard makes it more difficult for a celebrity 

to win a libel suit?
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THE RIGHT TO PRIVACY 1 OF 4

▪ There is no direct mention of "Privacy" in the 

Constitution

▪ Fourth Amendment: “The right of the people to be 

secure in their persons, houses, papers, and effects, 

against unreasonable searches and seizures, shall 

not be violated, and no Warrants shall issue, but upon 

probable cause, supported by Oath or affirmation, and 

particularly describing the place to be searched, and 

the persons or things to be seized.”



THE RIGHT TO PRIVACY: 

CONTRACEPTION & ABORTION 1B OF 4

▪ Griswold v. Connecticut: The Case Profile

▪ Estelle Griswold was arrested for violating a 
Connecticut law which forbids individuals from using 
any drugs, instruments or pharmaceuticals as 
contraception for pregnancy. In response to her 
arrest, Griswold claimed that the state of Connecticut 
violated her 14th Amendment rights, including her 
right to privacy. Estelle Griswold, in Griswold v. 
Connecticut claimed that the state’s laws infringed on 
her personal freedoms that she is guaranteed as an 
American citizen.

▪ https://kids.laws.com/griswold-v-connecticut

https://kids.laws.com/griswold-v-connecticut


THE RIGHT TO PRIVACY: 

CONTRACEPTION & ABORTION 1B OF 4

▪ Griswold v. Connecticut: The Verdict

▪ The United States Supreme Court overturned the 
Connecticut law which forbade the use of prophylactics as 
contraception. The United States Supreme Court ruled that 
the state law was in direct violation of the right to privacy 
within a private setting. 

▪ In addition, the United States Supreme Court explained 
that the 9th Amendment to the United States Constitution 
serves as protection with regard to the Bill of Rights. 
Because of the state’s violation of civil liberties and the 
unlawful expansion of government power, the United 
States Supreme Court ruled in favor of Griswold.

▪ https://kids.laws.com/griswold-v-connecticut

https://kids.laws.com/griswold-v-connecticut


THE RIGHT TO PRIVACY: 

CONTRACEPTION & ABORTION 1B OF 4

▪ In 1969, Texan Norma McCorvey was a poor, working 
class 22-year-old woman, unmarried and looking to end an 
unwanted pregnancy. 

▪ But in Texas, abortion was illegal unless it was "for the 
purpose of saving the life of the mother.” She was 
eventually referred to attorneys Sarah Weddington and 
Linda Coffee, who were looking for a plaintiff to challenge 
the Texas law. 

▪ On their advice, McCorvey, using the pseudonym Jane 
Roe, filed a lawsuit against the Dallas County district 
attorney Henry Wade, an official responsible for enforcing 
criminal laws, including anti-abortion statutes.

▪ https://www.thoughtco.com/roe-v-wade-overview-3528244

https://www.thoughtco.com/roe-v-wade-overview-3528244


▪Case Argued: December 13, 1971; October 
11, 1972

▪Decision Issued: January 22, 1973

▪Petitioner: Jane Roe (appellant)

▪Respondent: Henry Wade (appellee)

▪Key Questions: Does the Constitution 
embrace a woman's right to terminate her 
pregnancy by abortion?

▪ https://www.thoughtco.com/roe-v-wade-overview-3528244

ROE V. WADE: FACTS

https://www.thoughtco.com/roe-v-wade-overview-3528244


▪Majority Decision: Justices Burger, Douglas, 
Brennan, Stuart, Marshall, Blackmun, and Powell

▪Dissenting: Justices White and Rehnquist

▪Ruling: A woman's right to an abortion falls within 
the right to privacy as protected by the Fourteenth 
Amendment. However, while decision gave 
women autonomy during the first trimester of 
pregnancy, different levels of state interest for the 
second and third trimesters were allowed.

▪ https://www.thoughtco.com/roe-v-wade-overview-3528244

ROE V. WADE: VERDICT

https://www.thoughtco.com/roe-v-wade-overview-3528244


THE RIGHT TO PRIVACY: 

CONTRACEPTION & ABORTION 1B OF 4

▪ Roe v. Wade was a landmark legal decision issued on 
January 22, 1973, in which the U.S. Supreme Court 
struck down a Texas statute banning abortion, 
effectively legalizing the procedure across the United 
States. 

▪ The court held that a woman’s right to an abortion 
was implicit in the right to privacy protected by the 
14th Amendment to the Constitution.

▪ Prior to Roe v. Wade, abortion had been illegal 
throughout much of the country since the late 19th 
century.



THE RIGHT TO PRIVACY 2 OF 4

This protester stands in 

front of the Planned 

Parenthood center in 

Aurora, Illinois. 

What limits are placed on 

anti-abortion protesters?

AP Images/Stacie Freudenberg



THE RIGHT TO PRIVACY 3 OF 4

▪Privacy Rights and the “Right to Die”

▪What If there is no living will?

▪Physician-assisted suicide

✓Do privacy rights include the right of terminally ill people to end 

their lives through physician-assisted suicide?



THE RIGHT TO PRIVACY 4 OF 4

Physician-assisted suicide continues to be an emotional issue for many 

Americans. Only three states allow such action by physicians.

Does the Constitution give any guidelines about the “right-to-die” controversy?
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CIVIL LIBERTIES VERSUS

SECURITY ISSUES 1 OF 4

▪The USA Patriot Act

▪Roving Wiretaps

▪National Security Agency Surveillance



CIVIL LIBERTIES VERSUS

SECURITY ISSUES 2 OF 4

▪Recent Revelations of NSA Activity

▪Collecting actual data

▪Consequences of the revelations

▪Apple and Microsoft versus government surveillance



CIVIL LIBERTIES VERSUS

SECURITY ISSUES 3 OF 4

Opponents of national 

security surveillance 

support Edward Snowden, 

the leaker who exposed 

NSA activities. 

Is Snowden a hero or a 

traitor? In either case, why?
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CIVIL LIBERTIES VERSUS

SECURITY ISSUES 4 OF 4

▪National Security and the Civil Liberties of 

Immigrants

▪Limits to the rights of deportees: due process

▪Limits to the rights of deportees: freedom of speech

▪Limits to the rights of deportees: ex post facto laws



THE GREAT BALANCING ACT: THE RIGHTS OF THE 

ACCUSED VERSUS THE RIGHTS OF SOCIETY 1 OF 5

▪Rights of the Accused

▪Limits on the conduct of police officers and prosecutors

▪Defendant’s pretrial rights

✓Arraignment

▪Trial rights



▪ “No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except 
in cases arising in the land or naval forces, or in 
the militia, when in actual service in time of War or 
public danger; nor shall any person be subject for 
the same offence [sic] to be twice put in jeopardy 
of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor 
be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken 
for public use, without just compensation."

FIFTH AMENDMENT



▪ (1) the right to be indicted by an impartial grand jury 
before being tried for a federal criminal offense;

▪ (2) the right to be free from multiple prosecutions or 
multiple punishments for a single criminal offense;

▪ (3) the right to have individual freedoms protected by 
due process of law;

▪ (4) the right to be free from government compelled 
self-incrimination; and

▪ (5) the right to receive just compensation when the 
government takes private property for public use.

▪ https://system.uslegal.com/u-s-constitution/amendment-v/background/

THE FIFTH AMENDMENT ENUMERATES 

FIVE DISTINCT INDIVIDUAL FREEDOMS

https://system.uslegal.com/u-s-constitution/amendment-v/background/


▪ “In all criminal prosecutions, the accused shall 

enjoy the right to a speedy and public trial, by an 

impartial jury of the State and district where in the 

crime shall have been committed, which district 

shall have been previously ascertained by law, 

and to be informed of the nature and cause of the 

accusation; to be confronted with the witnesses 

against him; to have compulsory process for 

obtaining witnesses in his favor, and to have the 

Assistance of Counsel for his defense.”

SIXTH AMENDMENT



▪ Initially, the Sixth Amendment rights were 
guaranteed only with respect to the federal 
government. 

▪ In 1868, the Fourteenth Amendment was adopted 
and the Bill of Rights was incorporated into the 
Due Process Clause.

▪Presently, all Sixth Amendment rights have been 
incorporated and thus are applicable to all states 
as well.

▪ https://system.uslegal.com/

INCORPORATING THE SIXTH 

AMENDMENT

https://system.uslegal.com/


THE GREAT BALANCING ACT: THE RIGHTS OF THE 

ACCUSED VERSUS THE RIGHTS OF SOCIETY 2 OF 5

▪Extending the Rights of the Accused

▪Miranda v. Arizona

✓Ernesto Miranda was arrested after a crime victim identified him, 

but police officers questioning him did not inform him of his Fifth 

Amendment right against self-incrimination, or of his Sixth 

Amendment right to the assistance of an attorney. While he 

confessed to the crime, his attorney later argued that his 

confession should have been excluded from trial. The Supreme 

Court agreed, deciding that the police had not taken proper steps 

to inform Miranda of his rights.



▪The case of Miranda v. Arizona took place in 

1966 before the United States Supreme Court.

▪During the case of Miranda v. Arizona, Ernesto 

Miranda was accused of rape and the state of 

Arizona was accused of violating Miranda’s 

constitutional rights. 

▪The case of Miranda v. Arizona was decided 

on June 13th of 1966.
▪ https://kids.laws.com/miranda-v-arizona

MIRANDA V. ARIZONA: 

THE CASE PROFILE

https://kids.laws.com/miranda-v-arizona


▪Chief Justice Earl Warren found in the case of 
Miranda v. Arizona that both Miranda’s 5th and 6th 
Amendment rights were violated when he was 
arrested. 

▪ That being said, additional evidence that was 
placed on Ernesto Miranda affirmed his initial rape 
conviction.

▪Miranda ended up spending 11 years in prison; 
however, the case of Miranda v. Arizona made 
history.

▪ https://kids.laws.com/miranda-v-arizona

MIRANDA V. ARIZONA: 

THE VERDICT

https://kids.laws.com/miranda-v-arizona


▪ The Miranda rights are now included in the 5th 

Amendment, stating that all individuals retain 

the right to remain silent to avoid getting 

themselves in trouble at the time of arrest.

▪ Furthermore, the Miranda rights require that 

people arrested are made aware of all their 

rights, including their right to hire a lawyer or 

legal specialist.
▪ https://kids.laws.com/miranda-v-arizona

EXTENDING MIRANDA V. ARIZONA

https://kids.laws.com/miranda-v-arizona


THE GREAT BALANCING ACT: THE RIGHTS OF THE 

ACCUSED VERSUS THE RIGHTS OF SOCIETY 2 OF 5

▪Exceptions to the Miranda Rule
▪The suspect is being asked questions that are 

standard booking procedures

▪The situation involves an emergency hostage situation 
or negotiation

▪The person is unaware that they are speaking with a 
police officer

▪The police questions is necessary for preserving public 
safety

▪The person voluntarily agreed to meet and speak with 
the police, and the conversation is being taped in secret
✓ https://www.legalmatch.com

https://www.legalmatch.com/


THE GREAT BALANCING ACT: THE RIGHTS OF THE 

ACCUSED VERSUS THE RIGHTS OF SOCIETY 3 OF 5

Police arrest a young suspect. 

Do police need a warrant to search this individual?
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THE GREAT BALANCING ACT: THE RIGHTS OF THE 

ACCUSED VERSUS THE RIGHTS OF SOCIETY 4 OF 5

▪The Eighth Amendment

▪“Excessive bail shall not be required, nor 

excessive fines imposed, nor cruel and unusual 

punishments inflicted.”

▪The Death Penalty

▪Cruel and unusual punishment?

▪The death penalty today

▪Methods of execution



THE GREAT BALANCING ACT: THE RIGHTS OF THE 

ACCUSED VERSUS THE RIGHTS OF SOCIETY 5 OF 5

Front page of the New York 
Daily News, April 23, 2013. 
Dzhokhar Tsarnaev was 
accused of bombing the 
Boston Marathon on April 
15. Three died and 264 
were injured, many badly. 

Is revenge a legitimate 
reason for imposing the 
death penalty?
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THE STATES AND THE DEATH PENALTY: EXECUTIONS 

SINCE 1976  AND THE DEATH ROW POPULATION



COMPILED BY 
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CHOUNLAMOUNTRY

CHAPTER SUPPLEMENT



THE RIGHT TO PRIVACY

▪No explicit Constitutional right to privacy

▪ Interpretation by Supreme Court

▪First, Third, Fourth, Fifth, and Ninth Amendments imply 

“zones of privacy”

▪Contraceptive use (Griswold v. Connecticut)

▪Abortion (Roe v. Wade)

▪Right to Die (Cruzan v. Director, Missouri Department of 

Health)



RIGHTS OF THE ACCUSED

▪Limits on Conduct of Police Officers and 

Prosecutors

▪No other reasonable or unwarranted search and 

seizures (Amend. IV)

▪No arrests except on probable cause (Amend. IV)

▪No coerced confessions or illegal interrogation (Amend. 

V)

▪No entrapment

▪On questioning, a suspect must be informed of his or her 

rights  



RIGHTS OF THE ACCUSED

▪Defendants pretrial rights 

▪Writ of habeas corpus (Article I, Section 9)

▪Prompt arraignment  (Amend. VI)

▪Legal counsel (Amend. VI)

▪Reasonable bail (Amend. VIII)

▪To be informed of charges (Amend. VI)

▪To remain silent (Amend. V)



RIGHTS OF THE ACCUSED

▪Trial Rights
▪Speedy and public trial before jury (Amend. VI)

▪ Impartially jury selected from the cross section of 
community (Amend. VI)

▪Trial atmosphere free of prejudice, fear, and outside 
influence 

▪No compulsory self incrimination (Amend. V)

▪Adequate counsel (Amend. VI)

▪No cruel and unusual punishment (Amend. VIII)

▪No double jeopardy (Amend. V)

▪Appeal of convictions


